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FN THE UNITED STATES DISTRICT COURT FOR TliE DISTRICT OF COLUMBIA 
NATHANIEL HOWARD 
Plaintiff 

vs. Civil No, Ofj-OBS5 (ESH) 

THE DISTRICT OF COLLiMBLA., tt al 

Defendants 
MOTION TO AMEND SCHEDULING ORDER TO PERMIT EXPERT DISCLOSURES 

Nalhatiitl Howard, defendant, by coutistL moves the Cuurt to aniend the scheduling o-ider 
to pennit the plaintiff to identify retained espcris reports regarding platntiff s disability and loss 
of earning capaci^^ 

plaintiff filed this action in Superior Court for the District of Columbia on April 
6j 2006- The complaint alleged that on January' 21, 2006, Metropolitan Poliuc Officers Tony 
Mason ai^d Marvin Branch violated die plaintiff's constitutional right against die use of excessive 
force. Plainriff allegeid diat the officers fraiitured his right arm when thej' .suddenly pulled his 
legs out from him, causing him to fall and sustain a complete fraciure of the mishaft of die 
humerus. The plaintiff alleges that the officers then searclied his rectum ffjr drugs. 

Within days of his injury, plainriff came under the care of Dr Michael Blundon, aboa.rd 
certified orthopaedit surgeon. Dr. Blundon treated plaintiff conseR'atively widi physical therapy. 
However, he detennitied that the fracture did not show good healing and that the plaintiff needed 
sufgeiy. On March 24, 2006, Dr. Blundon performed an open reducuon and internal fixation 
with Syn[hes intiamedullsPii' nail. Plaintiff continued to treat with Dr, Blundon. By note dated 
May 23, 2007, Dr. Blundon stated that die plaintiff "does not have good evitience of good union 
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and I do not feel tie will ever have ^ strtrnfi unioti of the bone fiagnients." Dr. Blundon smted 
that plaintiff was dJ-iabled from worif and that he would see hm back for re-evaluatton in odc 
month. He stated that the plaintiff a 40% peimiinent partial disahiSity of the arm. Dr Blundon 
further stated thac plaintiff is able to do se4entary work^ "buc from a functional point of view, he 
is totally disabled widi respect to work." Although Dr. Blundon' s note is dated May 23, 2007, it 
indicates that it was not mailed to plaiiixitT's atrtjmcy umit August 8, 2007. Sec attached Ex. 1. 

According to docket entries in this case> the Court issued a sctieduUng order on 
November 2 1^2006 indicating that plaintiff Rule 26(a)(2Xb) disclosures were dun: on February 
16, 2007. 

This case came on for status conference on August 3, 2007, PlamtiSTmade known to tlie 
Court that the plaintiff was still under treatment with Dr Blundon and that Dr. Blundon had yet 
to opim on permanency. The Conn advised plsintifT's counsel to obtain Dr. Bltindon's final 
opinion and to produce all expert reports with nspect to permanency and loss by the end of 
August 2007 . Defendants' counsel did not voice any objection to the Court's statetticnt . . 

Immediately after the status conference, plainrlff^s counsel conferred with Dr. BlundOJi 
shordy aficf August 3rd, Dr. Blundon indicated that plaintiff had reached niaximum niedicat 
improvement and that plairitifrwas disabled from work. He further indicated that he would send 
counsel a report on this point and would address other questions such as ptaintiffs need for 
future medical caie and the cost. Dr. Blundon provided his report date4 August 21, 2007. 

Aimed with Dr. Blundon 's opinion, plaintiffs counsel sought the opinion of vocational 
rehabilitation expert (Lee MitiG) and an economist (Richard Lurito) concerning the pJaintifTs 
pirobable loa of eaminp. Plaintiff secured reports from iliese experts and promptly provided 
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them to defendants' law>-cr oii August 31, 2O07. Sec plaintifTa exhibit ^. 

By letter dated September 19, 2007, defendants' counsel objected to the reports of the 
experts based upon the feet that the reports were not fuinishied by the February 16, 2007 date for 
making plaintifTs expert disclosures, In addition, counsel for alt naitifeii conferred in ^ood faith 
on October 5. 20O7, Defendants' counsel does not consent to the relief nscmeswd, and counsel 
are unable to resolve the diffcrcnccii between them on the issues raijicd by this motion. 

The Court should jKcmit the pfainfiff to destgnafe experts beyond the Februaiy 16, 2007 
deadline. Plaintiff had not finished treatment by that date and Dn Blundon had not arrived at his 
opinion concerning plaintiff's disability and need for future medical treatment. Additionally, Dr, 
Blundon did not send hii May 23 ^ 2007 progress note to plamtiff's counsel until August 5, 20O7 
as ir]dicaced by the date of the post mark on the envelope in which his note was. mailed to 
counsel- Thus, plaintiffs counsel bad no way of knowing Dr. Blundon had reached the opinion 
he did until August S, 2007. Further, urtil Dr. Blundon's report indicating that plaintiff was 
Unable to work due to his injury^ plaintiffs counsel did not know thut plaintiff had suffered a 
permanent loss of earnings. It was at that point that pLainti^s' counsel dilgently went about 
obtaining opinions to support plaintiff s claim for economic loss resulting from his disability. 

E>efendants are not prejudiced if the Court permits tSie plaintiff to disclose experts beyond 
the earlier deadline. A trial date has not been set. Further, there is ample time for defendants to 
depose experts and for the defendants to obtain their own experts on this issue. 

Other equitable factors are at play. The defendant officers have had the benefit of lengthy 
stay of the proceedings against them. During the stay, plaintiff s counsel wa.s unable to depose 
them or obtain disuoveiy fixjm them, Further, plaintiffs counsel agreed to allow defendants' 
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tounie] to depose Tanya Easccr on August 21, 2007, which was a <latc bcj^ond the diacovci)' 
desdlLiie. 

Based vpon the foregoiELg, the Court ahouJd permit amend the SH;iiedu[ing ordtfr lo permit 
the plaintiffs tt> designate Lcc Minti:: and Dr. Richard Lurito as retained experts and to permit Dr. 
Blmidon to render opinions as set forth in his recent reports. 



Terrell N. Roberts, m 
Attorney for Plaintiff 

6eO] Kenilworth Avenue, Suite 202 
Riverdale, Maryland 20737 
(301) 69&-0764 



CERTIFICATE OF SERVICE 

A copy hereof was inailcd this 5"" day of October. 2007, to: 

OfB-ce of the Attorney General 

Carl J. ScMffisrle, Esq. 
441 Fourth Street, N.W. 
Washington, D.C. 20001 



TerrelJ N. Roberts, HI 



